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आदशे/ORDER 
 

PER VIKAS  AWASTHY, JM: 
    

  This appeal by the assessee is directed against the order of Commissioner of 

Income Tax (Appeals)–I, Noida [in short ‘the CIT(A)’] dated 31.03.2018, for 

assessment year 2013-14. 
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2. A perusal of appeal file shows that assessment order has been passed u/s. 

144 of the Income Tax Act, 1961(hereinafter referred to as ‘the Act’). The Assessing 

Officer (AO) had issued notice u/s. 143(2) of the Act to the assessee on 04.09.2014. 

In response to the notice Shri Praveen Mittal, Karta attended on 12.06.2015 and 

sought adjournment. On the request of assessee the case was adjourned to 

07.07.2015. On the said date no one attended the proceedings on behalf of the 

assessee. The AO adjourned the proceedings to next date and issued notice u/s. 

142(1) of the Act. There was no compliance of notices issued by the AO, thereafter. 

The Assessing Officer was constrained to invoked the provisions of Section 144 of 

the Act and completed the assessment vide order dated 21.03.2016. 

3. The AO made addition on following counts: 

 i. Addition u/s. 68 of the Act; disallowance of cash credit Rs. 12,62,000/- ;and  

 ii. Disallowance of claim of expenditure u/s. 40a(ia) of the Act on account of 
non deduction of  tax at source Rs. 33,18,000/-.   

4. Aggrieved, against the assessment order the assessee filed appeal before the 

CIT(A). Even before the First Appellate Authority the assessee failed to make out a 

case and discharge its onus in proving identity of the creditors. The assessee further 

failed to demonstrate that the provisions u/s. 194H of the Act are not attracted on 

the payment of commission. Consequently, the CIT(A) confirmed the additions and 

dismissed the appeal of the assessee.  

5. Shri R.S. Singhvi appearing on behalf of the assessee submitted that the 

assessee is a HUF. The assessee is a small time trader of SIM cards and recharge of 

SIMS. The assessee was not properly represented either before the CIT(A) or the 
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AO. Therefore, the assessee failed to place on record documentary evidences 

necessary for proper adjudication of the case. He prayed that an opportunity may 

be allowed to the assessee to furnish fresh evidences and make submissions afresh. 

The ld. Counsel for the assessee undertakes to appear before the AO and cooperate 

in case opportunity is allowed to him to appear before the AO.  

6. Per contra, Shri Vivek Vardhan representing the Department vehemently 

defended the impugned order. The ld. DR submitted that the assessee was granted 

sufficient opportunity by the AO during assessment proceedings, but the assessee 

failed to respond to the notices issued by the Assessing Officer. He further 

contended that, the CIT(A) granted opportunity to file additional evidences in First 

Appellate proceedings, however, the assessee failed to discharge its onus in 

proving creditworthiness of the creditors as well as show that case of the assessee 

falls under exceptions provided in section 194H of the Act.  

7. We have heard the submissions made by rival sides and have examined the 

orders of authorities below. It is an admitted fact that the assessee did not 

participate in assessment proceedings; therefore, the AO had no other option but 

to invoke provisions of section 144 of the Act for completing the assessment. 

During First Appellate proceedings the assessee furnished additional evidences, the 

CIT(A) sought remand report from the AO on evidences filed by the assessee. The 

CIT(A) after examining evidences was not convinced with the submissions of the 

assessee, hence, upheld the addition. Before us, the short prayer of the Counsel for 

assessee is that the assessee was not properly represented either before the AO or 

the CIT(A). Therefore, an opportunity may be allowed to the assessee to again 
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make submissions before the AO. Taking into consideration entire facts of case and 

in interest of justice, without commenting on merits, we deem it appropriate to 

restore this appeal back to the AO for denovo assessment after considering the 

submissions of the assessee and fresh documents, if any furnished by the assessee. 

The AO shall grant reasonable opportunity of hearing to the assessee before 

passing the order, in accordance with law.  

8. In the result, impugned order is set aside and appeal of the assessee is 

allowed for statistical purpose.  

Order pronounced in the open court on Monday the 08th day of July, 2024. 

                      Sd/-   Sd/-     

        (NAVEEN CHANDRA) (VIKAS AWASTHY) 

लेखाकार सद᭭य/ACCOUNTANT MEMBER ᭠याियक सद᭭य/JUDICIAL MEMBER 

िदʟी/Delhi, ᳰदनांक/Dated  08/07/2024 
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